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Setting the scene

 Ukraine is a civil law country with a strong tradition of state regulation of 
the industry. 

The Civil Code of Ukraine is largely based on the German BGB. 

 The EU and IFIs are the major driving force of using FIDIC contacts in 
Ukraine, and the major grantors of technical and financial assistance in 
promoting FIDIC practices in Ukraine. 

The use of FIDIC contracts in other types of projects is limited. 

 The 1999 Red/Pink, Yellow and Silver Books are mainly used. 

No cases of using the 2017 FIDIC books.

 A lack of established definitions, concepts or case law relative to the 
FIDIC contracts: 

“variation", “variation order", "self-adjusting contract", "value 
engineering", “experienced contractor", "constructive acceleration", 
"early warning", "determinations", etc.



Setting the scene. – Cntd.

 Constraints out of mandatory requirements of law, including certain 
unnecessary limitations of the freedom of contract 

(e.g., Governmental Regulation on the General Terms of Construction 
Agreements No. 668)

 Challenges of contracting via the public procurement procedure/doing 
projects funded by public budgets

Public procurement procedure is not sufficiently accommodating for FIDIC 
contracts

Cost adjustments and payments upon Engineer instructions/ DAB decisions 
are difficult to effectuate

Payment delays and dependence on the approval of public budgets.

Slow decision-making processes.

 DABs are rare, especially standing DABs. DAB decisions are not enforceable.

 Risk sharing and risk management contract practices are not well-developed.



• Commercial Court of the Zaporizhia Region

• Contract for the reconstruction of the Dnipro Water 
Supply Station (based on the 1999 FIDIC Red Book)

• LLC "Trust "Zaporizhbud" (Contractor) 

• Municipal Enterprise of Water Supply and Waste 
Water Treatment (Employer) 

• To amend the Contract and increase the Contract 
Price 

• The Contract Price is fixed, and is not subject to 
adjustments for labor costs, equipment materials, 
taxes, etc. (except for adjustments for changes in 
law under Sub-Clause 13.7 of the GCC)
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Case Study: Evolution of Approaches

The 2007 Court Case



The 2007 Court Case. – Cntd.

• To increase the Contract Price and amend the Contract as claimed 
by the Contractor

• The court dismissed the contract provisions on risk allocation and 

pricing for the following grounds:

- MAC

- Balance of economic interests of parties

- Public interest* 

* A new call for tender by Employer would have been contrary to the 
public interest due to potential delays of water supply as well as by far 
higher costs required than those claimed by Contractor. 

Ruling

Considerations



The 2017-2018 Court Case

• Kyiv City Commercial Court

• Contract on the design and construction of the Beskyd
Tunnel (based on the 1999 FIDIC Yellow Book)

• Interbudmontazh (Contractor)

• The Ukrainian Railway (Employer) 

• To pay the cost of unforeseeable geological conditions 
of 8% (ca. €12 mln) to Contractor following Engineer’s 
recommendation (within the reserved amount of the 
Contract Price)

• Cl. 4.12 "Unforeseeable Physical Conditions "
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The 2017-2018 Court Case. – Cntd.

• To pay the Cost due to Unforeseeable Physical Conditions as 
suggested by Engineer 

• The contract provisions on the Contract Price and cost 

adjustments were respected and maintained by the court

 Cost is already foreseen within the reserved amount of the Contract 

Price, and does not change the accepted Contract Price.

• Certain conceptual points as to the role of Engineer were 

expressed by the court, for the first time in the Ukrainian court 

history.  

− Engineer does not amend the Contract though its instruction.

− Engineer is Employer's representative. Relations between Employer 

and Engineer can be considered as agency.

− An electronic survey letter issued by Engineer can amount to an 

instruction, the additional payment instruction not being required. 

Ruling

Considerations



Achievements and Challenges

 FIDIC contracts can be used without 
substantial modifications in Ukraine 
(other than public procurement 
procedure).

 Translation work has been 
undertaken by the industry NGOs to 
facilitate the use of FIDIC contracts 
and implement FIDIC practices in 
Ukraine:

− The official translation of the 1999 
Red Book into Ukrainian was 
published by AECU. 

− Translation of the FIDIC Procurement 
Procedure Guide into Ukrainian was 
prepared by ICEG.

 The public procurement procedure is 
not sufficiently accommodating for 
FIDIC contracts, and requires 
amendment. 
Need for remedies to tackle   
ALP and integration of the quality  
criteria in procurement.

 It is necessary to translate other FIDIC 
books and materials of FIDIC, and align 
legislation.



Achievements and Challenges. – Cntd.

 The concept of the independent engineer 
control has found its way into laws. 

The profession, as well as qualifications   
of "Consulting Engineer ", was introduced.    
Further legislative amendments are   
under preparation.

 A mid-term 3-year public budget planning 
has been introduced (previously, there was 
only one-year budget planning).

 The local court practice is being developed, 
and the understanding of FIDIC contracts 
and the Engineer’s role is improved. 
Public employers are becoming
acceptive of the international arbitration  
choice in international projects.

 Qualifications are limited to the 
understanding of Consulting Engineer as a 
natural person. The legal status of 
Engineer, and the underlying concept, has 
not been well-established (incl. in terms of 
reconciling the  agency and neutrality, or 
integrative quality management 
throughout a project life cycle).

 A 3-year public budget planning is still not 
sufficient for long-term projects. 

Project implementation is still contingent  
on the periodic approvals of public  
budgets.

 The local court practice is still limited. 
There are no well-established approaches.
International arbitration is a preferred  
option wherever possible. 
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FIDIC experience in Poland 
New tendencies

Ø ADR in Polish law and practice
Ø Court disputes concerning FIDIC based contracts
Ø Tendency to settle
Ø Variation in the view of procurement law
Ø Valorization



Alternative Dispute Resolution 
in Poland

Mediation Settlement Arbitration court

By agreement of the 
parties, also in the 
course of court
proceedings.

Mutual concessions concerning the legal
relationship between the parties in order to waive
the incertainty of the claims between the parties or
to resolve the existing or future dispute.

Arbitration clause/ arbitration
agreement of the parties.

Enforceable after court’s
approval.

Conciliation procedure – motion for amicable
settlement before the court proceedings.

Excludes jurisdiction of 
common court.

The court will not accept such settlement only if it
is against the law, the principles of general social
coexistence or it aims at evading the rules.

International abritration
recognized.



ADR or the lack of it in Polish public 
construction contracts based on FIDIC

Dispute Adjudication Board (DAB) (Subclauses 20.2 to 20.4), Amicable Settlement (Subclause
20.5) and Arbitration (Subclause 20.6) have been in most cases removed in Particular

Conditions and replaced with one statement only:

„All disputes which may result from the performance of this
Contract shall be recognized by the common court of local

jurisdiction for the Employer’s seat”.

In practice, for the public employer for roads and motorway – GDDKiA (Generalny Dyrektor 
Dróg Krajowych i Autostrad), it is always the District Court in Warsaw, XXV Division, already

specialized in complex construction contract cases.



Rejected claims
Over the years 2008 – 2015, a significant
amount of claims was filed by the contractors
to the public employer – GDDKiA.

Most of those claims were rejected.

As a result, a significant amount of litigations
was initiated by the contractors. 
Simultaneously, significant claims of 
subcontractors and further subcontractors
were also brought to court.

According to the information revealed in the 
Polish parliment, the total value of such
claims as summarized in 2016 was 
approximatelly 10 billion Polish zloty (app. 
2,3 billion EUR).

Source: 
https://www.onet.pl/?utm_source=www.facebook.com_viasg_wiadomosci&utm_medium=social&utm_camp
aign=leo_automatic&srcc=ucs&pid=ee6a07db-d5f2-4c41-bb7f-4f6b2bd23d93&sid=b177a2c9-166f-4113-
9b28-185bbe554807&utm_v=2
Photo: sejm.gov.pl/ Materiały prasowe

https://www.onet.pl/?utm_source=www.facebook.com_viasg_wiadomosci&utm_medium=social&utm_campaign=leo_automatic&srcc=ucs&pid=ee6a07db-d5f2-4c41-bb7f-4f6b2bd23d93&sid=b177a2c9-166f-4113-9b28-185bbe554807&utm_v=2


Is the State Treasury even capable of 
entering into settlement or arbitration? 

YES!
• There are no legal obstacles or bans for the State Treasury to conclude arbitration

clauses and choose Arbitration Courts;

• According to art. 54a of the Public Finances Act (effective as of 1 June 2017), a public 
finances enitity may enter into settlement in civil law disputes, if based on the written
evaluation it will be concluded that such settlement will be more beneficial for the State
Treasury than the possible outcome of court proceedings or arbitration proceedings;

• Some additional opinions or approvals may be required, e.g. the State Treasury is
obliged to obtain an opinion from The General Counsel to the Republic of Poland 
(Prokuratoria Generalna Rzeczypospolitej Polskiej or PGRP) for the draft of settlement
concerning claims with value more than 100 000 000 PLN (app. 23 310 000 EUR) 

• Public Procurement Law may impose further limitations – settlement should be 
considered in the view e.g. of change of the order.



Tendency to settle
The political will and practical approach of 
the public employer GDDKiA allowed to start 
the negotiation processes with some of the 
Contractors involved in the disputes. 

One of the first examples of successfull
negotiations between GDDKiA and a 
contractor was a settlement concluded with 
a chinese consortium under the leadership of 
Covec in 2017. According to the information
published by GDDKiA, it amically terminated
the court dispute lasting for many years.

The contract was performed between 2009 
and 2011. In 2011 the contractor ceased to 
perform the project and the dispute begun.

Source: https://www.gddkia.gov.pl/pl/a/26149/Ugoda-pomiedzy-GDDKiA-a-firma-COVEC-zawarta

Photo: GDDKiA

https://www.gddkia.gov.pl/pl/a/26149/Ugoda-pomiedzy-GDDKiA-a-firma-COVEC-zawarta


Settlement with 
Doprastav, a.s. and 
Polimex – Mostostal S.A.

Another example of successfull negotiations
between GDDKiA and a contractor was reaching
a court settlement in three court cases
involving, among others, Doprastav, a.s. and 
Polimex – Mostostal S.A.  as contractors.
The value of mutual claims in court amounted
to 
• 612 780 mln Polish zlotych (app. 143 mln EUR) 

on the part of Contractors
• 511 101 mln (app. 120 mln EUR) on the part of 

GDDKiA.*
The court proceedings started in 2014 and were
terminated in 2018.
*Source: https://www.polimex-mostostal.pl/raport/przekazanie-do-
publicznej-wiadomosci-opoznionej-informacji-poufnej-informacja-dotyczaca

• Construction of the A-4 motorway section 

Rzeszów (Rzeszów Wschód node) –

Jarosław (Wierzbna node) from 581 + 250 

km to 622 + 450 km,

• Design and construction of the A-1 

motorway Stryków – “Tuszyn” node on 

the section from 295 + 850 km (from 

“Stryków I” node, without the node) to 

335 + 937.65 km

• Construction of the S-69 expressway 

Bielsko-Biała – Żywiec – Zwardoń, section 

“Mikuszowice” (“Żywiecka/ Bystrzańska”) 

node – Żywiec”

https://www.polimex-mostostal.pl/raport/przekazanie-do-publicznej-wiadomosci-opoznionej-informacji-poufnej-informacja-dotyczaca


Continuation of the A4 Rzeszów Jarosław 
section

Original Contract
• Procurement granted on 

23.09.2010 r.
• Value: 2 195 924 087,54 PLN (app. 

512 mln EUR)
• Time for completion: 21 months

(August 2012, the motorway was 
to be used for EURO 2012 
Championships in Poland)
• Termination of the contract

(premature): January 2014

Continuation Contract
• Procurement granted on 

16.09.2014r.
• Value: 719 mln PLN (app. 168 

mln EUR)
• Time for completion: 14 months
• Actual completion: 16 months

(July 2016, without minor works; 
used for WYD – World Youth
Day)



Conclusions – lose/lose situation

Employer
• The project in fact completed 4 years

later than originally assumed.
• Claims from the new contractor

resulting from the inventory and the 
works of previous contractor.
• Additional costs born by the public 

Empoloyer for the legal services and 
procurement service.

Contractor
• Huge financial and legal risks of 

withdrawing from the public contracts.
• Contractors on the verge of bankruptcy.
• PR and public procurement consequences

for future procurements.
• Additional costs born by the Contractors

for the legal services, experts.

Court disputes with the previous contractor lasting 5 years, resulting in 
settlement on the basis of which each party renounced each others claims.



Dispute Adjudication Board: 
new approach

• Until year 2009 DAB provisions in general remained in the FIDIC 

based contracts with public Employer – GDDKiA;

• Starting from 2010 subclauses 20.2 – 20.4 were being removed in 

Particular Conditions;

• In contracts concluded in 2018 subclauses 20.2 – 20.4 reappeared, 

although modified



ADR – new approach
• ADR – in general there is a tendency in Polish law to encourage the 

parties, including public entities, to use mediation, settlement and 
arbitration and we have a few practical examples of successfull
settlements with State Treasury in the past few years;

• For now it is still the common court, and not arbitration court, which
has a jurisdiction in Polish FIDIC based contracts with public 
empoyers;

• Currently there is a dialog with the public ordered to introduce
arbitration clauses to the FIDIC-based contracts



Variation order vs. public procurment law

BEFORE
the amendment of the public procurement law in 2016
Art. 144 – it is forbidden to make changes in the 
conditions of the contract, unless:
• Employer anticipated the possibility and conditions of 

such change in the procurement notice or in the 
Terms of Reference;

• Such change is not significant.

AFTER
the amendment of the public procurement law in 2016

Art. 144 – it is forbidden to make changes in the 
conditions of the contract, unless:
• Change was precisely anticipated in Terms of 

Reference;
• Additional necessary works ordered to the same 

contractor under certain conditions;
• changes result from the circumstances which could

not have been anticipated by the Employer and do 
not change the general character of the contract (limit 
of 50% value);

• Change of the contractor in particular circumstances;
• Changes are not significant;
• Small changes – 15 % and no more than 25 mln PLN 

(5,8 mln EUR).



Variation order

BEFORE

Many opinions that Clause 13 

[Variations and adjustements] is

against the rules of public 

procurement law and can be 

made void.

AFTER

No doubt that Clause 13 

[Variations and adjustements] in 

most cases fulfills conditions for 

changes allowed by the amended

public procurement law, such as:

• additional works;

• circumstances wich could not be 

reasonably anticipated.



Adjustments for Changes in Cost
• Earlier – tendency of the public empoyers to remove Subclause 13.8  [Adjustments for 

Changes in Cost] 

• There are general civil law provisions which give possibility to demand for an increase of the 
Contract Price if:
Ø significant or extraordinary change of circumstances occured,
Ø the performacne of the contract would be very difficult and 
Ø it would incure a glarring loss for a contractor.

• Important judgement of the Appeal Court in Warsaw of 6th November 2017, ref. No. VI 
ACa1462/13 
Ø Extraordinary change of oil prices worldwide in the years of 2009-2012 by 143%, 

extraordinary change of asphalt prices by 17-18% a year;
Ø Contractor was granted app. 2,6 mln (the glarring loss resulting from change of asphalt

prices reduced by the anticipated profit).



Valorization clauses for the future

Currently the infrastructure minister together with the most important public

employers in the roads and rails construction are working on the valorization

clauses for the new contracts. The proposal presented earlier this year assumed:

Ø Monthy valorization. 

Ø Limit of 5%.

Ø Objective macroeconomic indexes.

Ø Valorization „baskets” (production prices of oil, steel, aggregate, average

worker’s remuneration, inflation). 



I am a legal advisor in Poland and for the 
past few years I have been councelling to 
the construction companies performing 
large infrastructure projects in Poland, 
both as an in-house lawyer and the 
outside counsel.

Recently I have also gained experience in 
negotiations and conciliatory
proceedings with the Polish public 
orderers.
I am now running my own practice at
Advocats Office (Kancelaria Adwokacka) 
specializing at legal services for 
construction project. 

Aleksandra Marzec

Thank you!
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Attributes of FIDIC
§ Standard forms

§ Customization through particular conditions
§ Limits for modifications?

§ Well known in international infrastructure projects
§ International best practice
§ Balanced risk allocation
§ ‘Fair ’ Engineer (contract administrator)
§ Tested: established court practice

§ Investors/ funders are familiar with
§ Special form exists for Multilateral Development Bank funded projects
§ Development Banks and (other) Climate Finance Institutions promote FIDIC 

forms
§ EU funding programs and the European Investment Bank require FIDIC forms
§ Popular in the CEE countries and the Middle East



FIDIC for nuclear?
§ Major role for international nuclear supply chain

§ Legal certainty abroad

§ Standardization in multi-package and split-package projects

§ Examples already exist in the UK nuclear new build

§ Nuclear is a candidate for national climate mitigation efforts 
and requires finance
§ FIDIC Sustainable Development Committee: should nuclear be represented?

§ Sustainable infrastructure: a new asset class?

§ Securitization (e.g. via green bonds) will require standardization

§ Model standard forms of contract, specific to NPP 
construction?
§ FIDIC generally supports clean energy technologies but nuclear



The relevance of ITER
§ ITER = International Thermonuclear Experimental Reactor

§ World biggest clean energy R&D project
§ Fusion = nuclear
§ ITER INB174: basic nuclear installation licensed in France

§ Deliberate choice of the Euratom Domestic Agency, followed 
by the ITER Organization to use FIDIC forms
§ To attract European (and now international) construction industry
§ To increase competition
§ To allow for combination of multi-package and split package procurement 

methods in the supply chain
§ To emphasize the international character of the project

§ FIDIC welcomes and appreciates the ITER experience
§ ITER experience was presented as a successful FIDIC case study on the 2014 and 

2015 FIDIC International Contract Users’ Conference in London
§ FIDIC Contracts Committee has shown interest in assessing the ITER experience 

in detail
§ Possible model for future fusion installation construction?



The ITER experience
§ ITER experience is a showcase

§ Compliance with inflexible mandatory requirements

§ International organization/ EU body:
§ Income-determined budget
§ Public body acting as the Employer
§ Enhanced Employer’s involvement in the Contract administration in 

order to reinforce cost control

§ EU and equivalent public procurement rules:
§ Nuclear projects like ITER are prone to modifications
§ Flexibility provisions contemplating foreseeable changes in the initial 

Contract
§ Modification during Contract implementation is a key issue for 

contracting authorities relying on public funds
§ Unilateral appointment of a permanent dispute adjudication board

§ (French) nuclear safety regulations:
§ Robust quality assurance and control procedures allowing for a strong 

supply change management and oversight
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§ Income-determined budget:
§ Expenditure must equal to income: before spending is made, it must be 

verified that income will cover it
§ Effective independence of international organizations

1. Budget commitment must precede a legal commitment
2. Implementation may not be commenced before the legal commitment 

enters into force
3. Only the Authorizing Officer of the relevant EU body may financially 

commit that EU body
4. Financial delegation by the Authorizing Officer may only be given to the 

employees of that EU body

§ Effects on the Engineer’s powers:
§ Any Engineer’s instruction/ decision with an impact on the Contract Price/ 

Time for Completion/ interfaces must be subject to Employer’s prior approval

International organization/ EU body v FIDIC



Contractor

Engineer

Employer

Authorizing Officer

Engineer

PR
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 F

LO
W

Implementation

= ‘Authorization to proceed’
Not a review of the merits of the Engineer’s 
draft instruction/ decision

Draft Engineer’s instruction/ 
decision
with cost impact 
Detailed reasoning
Impact Analysis Document on cost, schedule 
and interfaces

Employer’s prior approval
Legal commitment

Grounds for refusal? Y/N
Material lack of substantiation
Lack of funds
International obligations/ nuclear safety

Budget commitment? Y/N
Budget commitment/ contingency

Engineer’s instruction/ decision 
with cost impact
takes effect

‘Authorization to proceed’ procedure

Issuance of Engineer’s instruction/ 
decision with cost impact to 
Contractor

Exhaustive list
Agreed with the Engineer



CRITERIA
‘ADDING NEW LAYERS TO THE CORE OF THE 
PROJECT’

‘PROJECT ON A GOING-CONCERN BASIS UNDER 
THE PROJECT UMBRELLA’

MANAGEMENT By the Employer with support of the 
Engineer

By the Engineer with no or limited 
involvement of the Employer

AGREEMENT ON 
IMPACTS All impacts must be agreed No need to reach agreement, 

‘requirements for recording of Cost’

FINANCING Legal commitment must respect 
budget commitment and vice-versa

Under the Employer’s ‘financial 
umbrella’, Variations may be 
instructed and executed

IMPLEMENTATION Implementation may start only after 
all impacts are agreed

Implementation may start upon 
instructing a Variation with no need 
to reach agreement on impacts

PAYMENT No payment can be made until all 
impacts agreed

Payment can be made as works 
progress

EU v FIDIC approach to contract modification 
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Variation: the Euratom Domestic Agency
NE

ED
 FO

R 
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GE

CHANGE MANAGEMENT REVIEW MEETING

PROGRESS REVIEW MEETING
(Parties’ Senior Representatives)

SERVICE ORDER

(including the Engineer’s fair 
impact assessment and 

provided that impacts are fully 
covered by the Contingency)

IMPLEMENTATION

CHANGE IN 
ASSUMPTIONS

AMENDING INSTRUMENT
(if to increase Contingency)

NEED FOR CHANGE

DEVIATION REQUEST
(value engineering)

APPROVED 
DEVIATION REQUEST

SIMPLIFIED AMENDMENT
PROCEDURE

URGENT VARIATION
PROCEDURE

ENGINEER’S ASSESSMENT

DEVIATION NOTICE

Preliminary 
IMPACT ASSESSMENT 

REPORT

Complete 
IMPACT ASSESSMENT 

REPORT

DEVIATION ORDER



DEVIATION NOTICE

Preliminary
IMPACT ASSESSMENT REPORT

Complete
IMPACT ASSESSMENT REPORT

Discussions

Impact Analysis Document

DEVIATION ORDER

AMENDING INSTRUMENT
(if to increase the Contingency)

Implementation

Variation v negotiated procedure

Engineer’s preliminary assessment 
and Employer’s evaluation

Budget and legal commitments 
unless fully covered by the 
Contingency

Modification takes effect

Authorizing Officer’s decision

Engineer’s Impact Analysis 
Document 

Change management review 
meeting

Engineer’s final assessment and 
Employer’s evaluation 



CALL FOR TENDER AND TENDER 
SPECIFICATIONS

PRELIMINARY TENDER

FINAL TENDER

Negotiations

Evaluation Report

AWARD DECISION

Ex post publicity

Standstill period

AMENDMENT

Implementation

Variation v negotiated procedure
Justification for negotiated 
procedure with incumbent 
Contractor

Opening and Evaluation 
Committees

Negotiation mandate and 
objectives

Final evaluation supported by 
external experts as appropriate

Recommendation of Evaluation 
Committee for award

Authorizing Officer’s decision

Award notice

At least 10 days

Budget and legal commitments

Modification takes effect



DEVIATION NOTICE

Preliminary
IMPACT ASSESSMENT REPORT

Complete
IMPACT ASSESSMENT REPORT

Negotiations

Evaluation Report

DEVIATION ORDER

AMENDING INSTRUMENT
(if to increase the Contingency)

Implementation

Ex post publicity

Standstill period

Justification for negotiated 
procedure with incumbent 
Contractor

Opening and Evaluation 
Committees

Negotiation mandate and 
objectives

Final evaluation supported by 
external experts as appropriate

Recommendation of Evaluation 
Committee for award

Authorizing Officer’s decision

Award notice

At least 10 days

Budget and legal commitments

Modification takes effect

Engineer’s preliminary assessment 
and Employer’s evaluation

Budget and legal commitments 
unless fully covered by the 
Contingency

Modification takes effect

Authorizing Officer’s decision

Engineer’s Impact Analysis 
Document 

Change management review 
meeting

Engineer’s final assessment and 
Employer’s evaluation 

Variation v negotiated procedure



§ Negotiated procedure under the Contract takes place if the 
Contingency does not fully cover the cost impact of the 
modification
§ Variation serves effectively the same purpose as a negotiated procedure
§ No guarantee that in the case of a negotiated procedure with the 

incumbent Contractor outside the Contract, the Contractor would offer 
lower unit rates than in the initial Contract

§ Schedule of Rates for Variations were obtained in the initial (real) 
competition

§ Clear, precise and explicit mechanism in the initial Contract for pricing 
Variations (including establishment of new unit rates)

§ Contractor must follow this and use the unit rates of the initial Contract
§ It cannot therefore modify overall nature of the initial Contract

§ Employer has full discretion as to agreeing on the impacts of 
a modification and instructing it as a Variation

Why to ‘negotiate’ under the Contract?
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VARIATION CLAIM
Future activities Past or current event/ circumstance

Still to be performed Being performed or already performed

Subject to Employer’s prior approval Employer has no discretion

Changes/ additions to scope of the initial Contract No change to scope of the initial Contract 
(But may require a Variation to overcome consequences)

Presumes prior agreement on cost and schedule
Presumes no prior agreement on cost and 
schedule
(Likely to be determined by the Engineer)

Fully covered by the Employer’s Contingency/ 
provisional sum

Employer’s Contingency/ provisional sum cannot 
be used

Based on Contractor’s financial offer and agreed 
schedule impact
(Using unit rates of the initial contract ≠ Cost plus ‘fee’)

Incurred Cost/ plus reasonable profit/ and 
extension of Time for Completion determined
(No use of unit rates = Cost or Cost plus ‘fee’)

Public procurement constraints apply during 
Contract implementation Falls under the public procurement exemption

FIDIC contract modification mechanisms 



§ ‘Clear, precise, explicit review clause’: pre-defined procedure for 
events/ circumstances where the Contractor becomes entitled to 
compensation in accordance with the initial Contract

§ Claims do not modify the initial Contract
§ Contractor executes the initial works (no additional works)
§ It is a result of risk allocation foreseen in the initial Contract
§ It cannot therefore modify the overall nature of the initial Contract
§ Additional Cost/ plus reasonable profit/ extension of Time for Completion 

must be incurred/ and evidenced (resembling a cost-plus-fee mechanism)
§ Eligibility and reasonableness of Cost and evidence are determined by the 

Engineer as certifier

§ Employer has no discretion as to determining/ quantifying the 
Contractor’s entitlement

Claim: public procurement exemption



AGENDA

1. FIDIC v nuclear and the relevance of ITER

2. Public body status and public funding

3. Public procurement
A. Variation
B. Claim
C. Dispute adjudication board



ITER dispute adjudication board (DAB)

§ Due to public procurement constraints the contracting 
authority Employer was responsible for the establishment and 
the management of a single, permanent DAB
§ Two-party contracts between the Employer and the adjudicators were entered 

into as the Contractors under the ITER buildings and services construction 
contracts/ interface agreement could not be a Party to a public contract/ expert 
contract resulting from a public procurement procedure/ expert selection 
procedure

§ Selection procedure was an open, widely advertised competition, compliant 
with the public procurement principles of transparency, proportionality and 
equal treatment/ non-discrimination

§ DAB members were imposed on the Contractors
§ Recovery mechanism was introduced for the Employer in the construction 

contracts if the Contractor failed to honour the award of costs



§ Adjudicators are obliged to ensure:
§ The Parties to have effective resort to adjudication
§ To be independent and fair
§ To act impartially
§ To have no conflict of interest
§ To maintain confidentiality

§ To measure compliance:
§ Objective quantitative criteria were defined based on Union law and best 

practice
§ Compliance verified at DAB contract signature and at each referral to 

adjudication
§ Continuing liability for the adjudicators to disclose, inform, recommend 

recusing, bring to the attention of the Employer, the Contractors and the other 
adjudicators

ITER dispute adjudication board (DAB)



§ Nuclear needs standard forms of contract

§ FIDIC – due to its attributes – may be a candidate
§ Especially if nuclear received public funding and the project was 

subject to public procurement

§ FIDIC may provide adequate tools to overcome public 
procurement constraints
§ Through effectively differentiated Variation and claim procedures
§ Combined with an ‘authorization to proceed’ mechanism and the 

negotiated procedure without prior publication with the incumbent 
Contractor 

§ The ITER experience may be the Trojan horse for nuclear to 
FIDIC

Take away
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